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VII. COMMENTS AND RESPONSES 
 

Introduction 

The Initial Study/Mitigated Negative Declaration (IS/MND) (dated August 2020) was released 

for public review on August 10, 2020.  The review period for the IS/MND closed on September 

9, 2020. 

 

This section contains all public comments received during the public review period. Following 

each public comment, responses have been provided by the City of Clayton. Under the California 

Environmental Quality Act (CEQA) and implementing Guidelines, the City of Clayton, as the 

“lead agency” is not required to respond to comments on a mitigated negative declaration. 

Nevertheless, in order to ensure that public questions and concerns regarding environmental 

issues are addressed, responses are provided to all comments on environmental issues.  

 

Number Commentator Date 

1 Contra Costa Water District August 27, 2020 

2 Randy Hatch, Planning Consultation August 30, 2020 

3 Discovery Builders, Inc. (Project Applicant) September 4, 2020 

 

The Responses to Comments below includes each comment letter received regarding the Oak 

Creek Canyon Project IS/MND, as well as responses to each comment. Each bracketed comment 

letter is followed by numbered responses to each bracketed comment. Where revisions to the 

IS/MND text were made, new text is double underlined and deleted text is struck through. CEQA 

Guidelines Section 15073.5 states the following regarding recirculation requirements for 

negative declarations: 

 

(a) A lead agency is required to recirculate a negative declaration when the 

document must be substantially revised after public notice of its 

availability has previously been given pursuant to Section 15072, but 

prior to its adoption. Notice of recirculation shall comply with Sections 

15072 and 15073. 

 

(b) A “substantial revision” revision of the negative declaration shall mean: 

 

(1) A new, avoidable significant effect is identified and mitigation 

measures or project revisions must be added in order to reduce the 

effect to insignificance, or 

 

(2) The lead agency determines that the proposed mitigation measures or 

project revisions will not reduce potential effects to less than 

significance and new measures or revisions must be required. 

 

(c) Recirculation is not required under the following circumstances: 

 

(1) Mitigation measures are replaced with equal or more effective 

measures pursuant to Section 15074.1. 
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(2) New project revisions are added in response to written or verbal 

comments on the project's effects identified in the proposed negative 

declaration which are not new avoidable significant effects. 

 

(3) Measures or conditions of project approval are added after circulation 

of the negative declaration which are not required by CEQA, which do 

not create new significant environmental effects and are not necessary 

to mitigate an avoidable significant effect. 

 

(3) New information is added to the negative declaration which merely 

clarifies, amplifies, or makes insignificant modifications to the 

negative declaration. 

 

(d) If during the negative declaration process there is substantial evidence in 

light of the whole record, before the lead agency that the project, as 

revised, may have a significant effect on the environment which cannot be 

mitigated or avoided, the lead agency shall prepare a draft EIR for 

consultation and review pursuant to Sections 15086 and 15087, and 

advise reviewers in writing that a proposed negative declaration had 

previously been circulated for the project. 

 

Based on the responses to comments presented below and the Errata prepared for the IS/MND, 

and pursuant to CEQA Guidelines Section 15073.5, recirculation of the IS/MND is not 

warranted. 
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Letter 1 

1-3 

1-2 

1-1 
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Letter 1 
cont’d 

1-4 
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Letter 1, Contra Costa Water District – August 27, 2020 

 

Response to Comment 1-1 

 

The comment is an introductory statement, and does not address the adequacy of the IS/MND.  

 

Response to Comment 1-2 

 

In response to the comment, page 3 of the IS/MND is hereby revised as follows: 

 
The central portion of the site wraps around a 1.68-acre parcel owned by the Contra 

Costa County Water District (CCCWD). The CCCWD parcel contains a 500,000-gallon 

water tank, various associated infrastructure, and a small number of trees. Vehicular 

access and pipeline easements serving the water tank on the CCCWD parcel cross the 

western portion of the proposed project site, extending towards Marsh Creek Road. In 

addition, several oil pipeline operation and maintenance easements owned by Getty Oil 

Company are situated along the eastern site boundary. Within the easements are a 20-inch 

vacant pipeline operated by Crimson and a 16-inch gas line operated by Phillips 66. Four 

active oil pipelines are located in Marsh Creek Road along the project site frontage. One 

is a 20-inch pipeline owned by Crimson Midstream, LLC. The other three lines along 

Marsh Creek Road consist of a 16-inch pipeline, a 20-inch pipeline, and a 24-inch 

pipeline operated by Coalinga-Avon.   

 

Response to Comment 1-3 

 

The commenter’s concerns are noted. The City will ensure that the project conditions of approval 

include a requirement that CCWD must review and provide comments on the final grading plans 

for the project prior to City approval.   

 

Response to Comment 1-4 

 

The City will include a condition of approval that would require the final water system design be 

reviewed by the CCWD and any necessary modifications be made prior to grading permit 

issuance.  
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Letter 2 

2-1 
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Letter 2 
Cont’d 

2-2 

2-3 

2-4 
2-5 
2-6 
2-7 

2-8 
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Letter 2, Randy Hatch, Planning Consultation – August 30, 2020 

 

Response to Comment 2-1 

 

The comment does not address the adequacy of the IS/MND.  

 

Response to Comment 2-2 

 

The commenter summarizes their specific concerns detailed in the remainder of their comments. 

See Responses to Comments 2-3 through 2-7 below.  

 

Response to Comment 2-3 

 

The proposed “Saltbrush Lane” right-of-way is conditioned to be 48 feet and graded to the full 

section noted in the Marsh Creek Road Specific Plan (MCRSP). The project plan allows future 

development of the lands to the east as envisioned in the MCRSP. 

 

Response to Comment 2-4 

 

The project plans show proposed utilities to serve the proposed six lots. The CCWD, City of 

Concord, and Contra Costa County each will require their individual approval of sizing prior to 

the approval of the project construction plans. 

 

Response to Comment 2-5 

 

The drainage basin is sized to accommodate the proposed six residential units. Subsequent 

projects will be required to demonstrate adequate detention based on the size and runoff of each 

designed project as noted in the MCRSP. 

 

Response to Comment 2-6 

 

See Response to Comment 2-3. 

 

Response to Comment 2-7 

 

The construction of six homes is within the General Plan and MCRSP low-density designation. 

Since the MCRSP was adopted in 1995, subsequent City Municipal Code updates eliminated 

sensitive land inclusion in density calculations. 

 

Response to Comment 2-8 

 

The comment does not address the adequacy of the IS/MND.  
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3-1 

 

3-2 

 

Letter 3 

3-3 

 

3-4 

 

3-5 

 

3-6 

 
3-7 
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Letter 3 
Cont’d 

3-7 
cont’d 
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3-8 

 

Letter 3 
Cont’d 
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3-9 

 

Letter 3 
Cont’d 
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3-10 

 

Letter 3 
Cont’d 
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3-11 

 

3-12 

 

Letter 3 
Cont’d 
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3-13 

 

Letter 3 
Cont’d 
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3-14 

 

Letter 3 
Cont’d 
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Letter 3, Discovery Builders, Inc. (Project Applicant) – September 4, 2020 

 

Response to Comment 3-1 

 

On April 19, 2005, the City of Clayton City Council approved development of the project site 

with five single-family residences. Since that time, three associated entitlements have expired. 

The three applications that have expired include the previous Vesting Tentative Subdivision Map 

(MAP 04-03), the Use Permit required for the detention basin on Lot #6 (UP 01-05), and the 

required Site Plan Review (SPR 16-03). As such, revisions to the IS/MND are not required.  

 

Response to Comment 3-2 

 

As shown in Figure 6, Vesting Tentative Subdivision Map, on page 8 of the IS/MND, a 20-foot 

Getty oil easement and a 45-foot Getty oil easement are noted as being located within the eastern 

boundary of the site. As such, the discussion within the IS/MND is accurate and revisions are not 

required.  

 

Response to Comment 3-3 

 

The first paragraph does not assume the existence of wetlands. Rather, the paragraph and the 

requirements therein are necessary to confirm whether the area in the southeastern corner of the 

site would be considered jurisdictional. This area is mapped as an intermittent blue-line stream 

on the USGS Quadrangle, as well as the Aquatic Resources Inventory contained in Appendix J 

of the East Contra Costa County Habitat Conservation Plan/Natural Community Conservation 

Plan (ECCCHCP/NCCP). As noted in Environmental Collaborative’s Peer Review1 of the 

Planning Survey Report and Biological Assessment prepared for the project site by Swaim 

Biological, Inc., without a formal wetland delineation verified by the Corps, the potential for 

jurisdictional waters (either wetlands or other waters) remains unresolved because of the atypical 

conditions from the routine disking of the lower elevations of the site. Mapping data and 

evidence observed in the field indicates that concentrated surface flows reach and leave the site 

in the vicinity of the mapped drainage alignment. This information provides an indication that 

jurisdictional waters may be present on the site, and that a determination by the Corps as part of 

the wetland delineation verification process for atypical conditions is warranted. Thus, the 

language in Mitigation Measure 4 requiring a formal wetland delineation is accurate and 

necessary, and the suggested revisions to the IS/MND are not warranted. 

 

Response to Comment 3-4 

 

In response to the comment, Mitigation Measure 5 on page 20 and page 48 of the IS/MND is 

hereby revised as follows:  

 
Mitigation Measure 5. The following tree protection measures shall be implemented 

pursuant to the recommendations listed in the Arborist Report, to the extent feasible:  

 

 
1  Environmental Collaborative. Peer Review of Planning Survey Report, Oak Creek Canyon Updated CEQA 

Review, Clayton, California [pg. 3]. February 8, 2018. 
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a) The applicant shall submit for the review and approval of the Community 

Development Director a tree protection plan to identify the location of the 

existing trees to be retained, as identified in the Arborist Report.  

b) Adjust the proposed Marsh Creek Road path design to provide two feet of 

additional clearance from tree #43. 

c) Prior to construction or grading, the project contractor shall install fencing to 

construct a temporary Tree Protection Zone (TPZ) around trees #43 and #60. 

d) TPZ fencing shall remain in an upright sturdy manner from the start of grading 

until the completion of construction. Fencing shall not be adjusted or removed 

without consulting the project arborist.  

e) If roots greater than two-inches in diameter are encountered near tree #61 

during construction of the proposed ditch, roots shall be cleanly pruned with a 

handsaw, or sawzall, or as recommended by an arborist. 

f) Pruning shall be performed by personnel certified by the International Society of 

Arboriculture (ISA). All pruning shall adhere to ISA and American National 

Standards and Best Management Practices. 

g) Should TPZ encroachment be necessary, the project contractor shall contact the 

project arborist for consultation and recommendations. 

h) The project contractor shall keep TPZs free of all construction-related materials, 

debris, fill soil, equipment, etc. The only acceptable material is mulch spread out 

beneath the trees. 

i) Should any damage to the trees occur, the contractor shall promptly notify the 

project arborist to appropriately mitigate the damage.  

 

Response to Comment 3-5 

 

Mitigation Measure 6 already requires that construction activities be stopped within 100 feet of 

the discovery. Depending on the details of the discovery, a buffer zone of another size (larger or 

smaller than 100 feet) may be required, which would be determined by the archaeologist, as 

noted in Mitigation Measure 6. Thus, the suggested revisions to Mitigation Measure 6 are not 

necessary and have not been reflected in the IS/MND. Notification of the County Coroner would 

only be required in the event that human remains are discovered within the site – in such a case, 

the City would initiate contact with the Coroner as required in Mitigation Measure 7. Thus, the 

revisions suggested by the commenter are not necessary.  

 

Response to Comment 3-6 

 

See Response to Comment 3-3. 

 

Response to Comment 3-7 

 

See Response to Comment 3-4. 

 

Response to Comment 3-8 

 

In response to the comment, the following minor revisions are hereby made to the Background 

section on page 5 of the IS/MND:  
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Given that original project was never constructed, several project entitlements have since 

expired. In addition, the project applicant has modified the project to include six homes 

instead of the five homes included in the original approved projectproposal, and the size 

of the proposed bio-retention basin has been modified and reduced. As discussed in 

greater detail below, the project applicant is requesting approval of a General Plan 

Amendment, Zoning Map Amendment, Marsh Creek Road Specific Plan Map 

Amendment, new Vesting Tentative Subdivision Map, Development Plan Review Permit, 

and a Tree Removal Permit.  

 

Response to Comment 3-9 

 

See Response to Comment 3-2. 

 

Response to Comment 3-10 

 

See Response to Comment 3-3. 

 

Response to Comment 3-11 

 

See Response to Comment 3-4. 

 

Response to Comment 3-12 

 

See Response to Comment 3-5. 

 

Response to Comment 3-13 

 

See Response to Comment 3-3. 

 

Response to Comment 3-14 

 

See Response to Comment 3-4. 

 


